This resolution adopled on November 20, 2012, under
Calendar No. 151-12-A and printed in Volume 97,

: ‘)/ K\)/p: *CORRECTION
g
e

St /.,

Bulletin Nos, 46-48, is hereby coirected to read as
follows:
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APPLICANT — Christopher M. Slowik, Esq./Law
Offtce of Stuart Kleiyn, for Paul K. Isaacs, owner,
SUBJECT — Application May 9, 2012 —

Appeal challenging the Department of Buildings’
determination ihat a roof antenna is not o permitted
accessory use pursuant to ZR § 12-10. R8 zoning
distriet.

PREMISES ALFECTED — 231 East 11" Sircet, north
side of B. 11" Street, 215° west of the intersection of
Second Avenue and E. {1 Sireel, Block 467, Lot 46,
Borough of Manhattan.

COMMUNITY BOARD #3M

ACTION OF THE BOARD - Application pranted on
condition,

THE VOTE TO GRANT —

Affinvative: Chair Stinivasan, Vice Chair Collins,
Commissioner  Otfley-Brown and  Cominissioner

HInKS01. . co v inerevernncinnnn, Seereerinen voreravnrersad
Negative: Commissioner MOBIANEZ v.uermsssmnsee: el
THE RESOLUTION —

WHEREAS, {his is an appeal of 1 Depariment of
Buildings (“DOB") final determination dated April 10,
2012, issued by lhe First Deputy Commissioner (lhe
“Final Delermination™); and

WHEREAS, the Final Delermination reads in
pertinent part:

The request to lift the Stop Work Order

assoclated with applicalion no. 120213081 to

legalize a ham radio antenna above the
existing 5 story residential building is hereby
denied.

As por ZRR 22-21, radio or lelevision towets,

non-aceessory, are permitied by special permit

of the BSA.

The proposed ham r1adic  antenna,

approximalely 40 feet high, is not customarily

found in conncetion with residential buildings

and is therefore not an accessory use to the

bwilding; and

WHEREAS, the appeal was brought on behalf of
the owner of 235 BEast 11" Street (hereinafter the
“Appellant™); and

WHEREAS, a public hearing was held on this
application on August 21, 2012 afler due notice by
publication in The Cify Record, with a continued
hearing on Oetober 16, 2012, and then to decision on
November 20, 20123 and

WHERBAS, DORB appeared and made submissions
in opposition to this appeal; and

WHEREAS, the premises and surrounding aren
had sile and neighborhood exeminations by Chair
Srinivasan, Vice-Chair Colling, Commissioner Hinkson,

Cominissioner Montanez, and Commissioner Ottley-
Brown; and

WHEREAS, the subject sile is located on the north
side of Bast 11™ Strest between Sccond Avenue and
Third Avenue, within an R8B zoning district; and

WHEREAS, the site has approximaiely 253°-6" of
frontage of Tast 11 Street, a depth of 100 feet, and a
total lot area of 2,550 sq. fL.; and

WHEREAS, the site is occupled by a five-story
residential building with a height of approxitmately 58°-0
(the “Building”); a radio tower with a beight of
approximately 40'-0” is located on the rooftop of the
Building {the “Radio Tower™); and
PROCEDURAL HISTORY

WHEREAS, on November 2, 2009 DOB issned
Notice of Violalion No. 34805197TM charging work
without a permit for the Radio Tower conlrary to
Administrative Code Section 28-105.1; the violation was
sustained by an Administrative Law Judge of the
HEnvironmental Control Board on October 26, 2010; and

WHEREAS, on or about November 30, 2009, the
Appellant {iled Job Application No. 120213081 for a
permilt to legalize the Radio Tower, and on September
30, 2010 DOB issued Permit No. 120213081-01-AL for
the Radio Tower; and

WHEREAS, on or about December 16, 2010, DOB
recxamined the application and determined that It was
approved iy error contrary to the Zoning Resolution and
on Janvery 13, 2011, DOB issued an Intent to Revoko
Approval(s) and Penmit(s), Order(s) to Stop Work
Immediately letter with an objection that “Proposed
antenna is not accessory (o the funclion or principal use
of the building"; on or about February 9, 2011, a stop
work order was served upon the Appeliant and the Radio
Tower permit was revoked; and

WHEREAS, on July 12, 2011, DOB denied the
Appellant’s request 1o reinstate the permit and vescind the
stop work order; the July 12, 2011 determination was

. renewed by DOB on April 10, 2012, and forms the basls

of the Final Determinalion; and
RELEVANT ZONING RESOLUTION PROVISIONS
WHEREAS, the Appellant and DOB cite the
following Zoning Resolution provisions, which read in
pextinent part:
ZR § 12-10 (Accessory Use, or accessory)
An “pecessory use'”;
(a) isa fluself conducted on the smme #zoning
loti} a5 the principal ffuseff to which i is
related (whether located within the same
of an flaccessory building or other
structureff, or as an #accessory usesf of
land) . . .; and
(b) s a Husef which is clearly incidental to,
and customarily found incomection with,
such prinoipal fugeff; ond
(¢) is either in the same ownership as such
principal fluse#, or is oporafed and
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maintgined on the snme Hzoning lot
substantially for the Dbenefil or
conyenience of the owners, occupants,
employces, customers, of vigitors of the
principal fusedf . . .
An Haccessory usei includes. ..
{16) fiAccessoryll radio or television
towets...
¥ Ok %
ZR § 22-21 {By the Board of Standards and
Appeals)
Tn the districts indicated, the following fusest
are permitted by special permit of the Board of
Stondards and Appeals, in sccordance with
standards set forth in Axticle VII, Chapter 3...
R1 R2 R3 R4 RS R6 R7 RE RY RIG
Radio or television towers, non-ffaccessoryll...
N
ZR § 13-30 (Radio or Television Towers)
In ali districts, the Board of Slandards and
Appeals may permit non-flaccessoryff radio or
{elevision towers, provided that it finds hat the
proposed location, desipn, and meihod of
operation of such tower will not have a
defrimenta! effcct on the privacy, quiet, light
and air of the neighborhood,
The Board may prescribe appropriale
conditions and safeguards to minimize adverse
cffecls on the character of the swrounding
area; and
THR APPELLANT'S POSITION
WIHEREAS, the Appellant makes the following
primary arguments: (1) the Radio Tower meets the ZR §
12-10 definition of accessory use; and (2) (he Zoning
Resolution is preempled by fedexal law and regulation
fiom preciuding intemational comiunications, and to the
extent DOB nintains the Radio Tower is impormissible
due {o its height, DOB’s interpretation is subjeet {o
limited preemption because it has not “rensonably
acconumodated* the Appellani’s needs; and
1. Accessory Use
WHEREAS, as to the definition of accessory use,
the Appeilant asserts that the proposed Radio Tower
meets the criteria as it is; (a) located on the same zoning
lof as the principal use (the residential building), (b} the
Radio Tower use is incidental to and customarily fomd
in conncction with a residentia! building, and (c) the
Radio Tower is in the same ownership as the principal
use aid is proposed for the benefit of the owner of the
Building; and
WHEREAS, the Appeliant notes that DOB
acknowledges that the principal use of the site is as o
residential building, and that the owner maintains a
residence at the Building; and
WHEREAS, the Appellant siates thal the owner has
been a licensed “ham” radio operator since 1957, and is

in frequent conlact with other amatour radio operators
around the world; and

WHEREAS, the Appellant notes that the owner is
an amateur vadio operator (amatew radio license No.
W2JGQ) and is not engaged it a commercial use of the
Radio Tower; and

WHEREAS, the Appellant submilted a necds
analysis prepared by an engineer which concludes that,
based on the owner's desired use of the ham mdio to
engage in communication to Tsracl and the Middle Basi,
“a significantly taller tower should be utilized to provide
oplimal coverage,” however the proposed Radio Tower
wilh a height of 40 feet “is an acceplable campronyise
adequate for moderale needs of the amateur radio
operator  when measured ageinst commonly used
enhgineering melvics;" and

WHEREAS, the Appellant cites to 7-11 Tours, Inc,
v, Boaid of Zoning Appeals of Town of Smithiown, 454
N.Y.8.2d 477, 478 (2d Dept. 1982) for the following
discussion of the definition of “accessory use™:

“Iincidental”, when wsed lo define an

accessoly use, must also incorporate (he

concept of reasonable relationship with the

primary use. It is not enough that the use be

subordinate; il must also be allendant or

concomitant... The word “euslomarily’ is even

miore difficult to apply. Courts have often held

that the use of the word “customarily” places a

duty on the bomd or court to determine

whether it is usual to maintain the use in

question in comection with the primary uss.

The use must be furfher scritinized io

deterimine whether it has commonly, habitally

and by long practice been established as

reasonably associated with the primary use;

and

WHEREAS, the Appellant asseris hat the ewner’s
use of the Radio Tower is clearly that of a hobbyist
engaged in an avocation from his own residence, and that
the owner's hobby as an anmteur ham radlo operator is
both “attendant to” and “commonly, habitually, and by
long practice reasonably associated with” the primery use
of the Building as a residence; and

WHEREAS, as to whether amaleur radio antennas
arc cusiomarily found in New York City, the Appeliant
notes ihal the FCC website Hsts the names of all amateur
radio licenscos in the country, and as of May 7, 2012 the
site listed a total of 1,086 aclive amateur radio licensees
in Manhattan, while at fenst 2,235 additional licensees are
Toeated in the other four boroughs of New York City; and

WHEREAS, the Appeilant agserts thatalmost ali of
the licenses reflected on the FCC website are issued to
nalural persons who enjoy long distance amatewr radio
comnmunications from their residences; thus, the ouldoor
yadio antennas are commonly in use by radio smatews in
New York City to support internationa} connmunications,
and
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WHERHAS, in support of ils position that han
radio antennas are eustomarily found in conngetion with
residences, the Appeliant cites to the Oxford English
Dictionary definition of “customacily” as “in a way that
follows custotns or usual practices; vsually”; and

WHEREAS, the Appeltiant contends that a use can
Le “customary” without being very common, such as
swimming pools and tennis courts, which are
undoubledly “custemarily” found as accessories fo
vesidences, regardiess of the frequency with which they
so appear; and

WHEREAS, the Appellant argues that it is clear
that ham radio mafennas are “wsually” found as
accessories to residences, in that when such anfennas ave
found, they are found appurtenant to residences, and the
fact thal amateur radio towers may be a relatively rare use
is irrelevant o the consideration of whether such use is
accessoty to a residence; and

WITEREAS, at the Board's request and to supporl
its confention that ham radio anlennas are “customarily
found in connection with” a residence, the AppeHant
submitted a series of photographs depicting similar
antetnas maintained thronghount New Yosk City, which
provides the borough, wderlying zoning district, size,
and use group of the residence to which the antenna is
accessory, and where available and to the extent possible
to oblain such information, it also provides the height of
the antennas pletured; and

WHEREAS, specifically, the Appellant submitted
photogeaphs of nine other antennas found in Manhattan,
the Bronx, Brooklyn, and Queens, which are associated
with various types of buildings, from single-family homes
to 19-story apartment buildings, and which are found in
residential, commetcial and wanufachwing zoning
disicicts; and

WHEREAS, the Appellant asseris that despite the
diversity amongst the buildings depisted, they are all
residences, and the ham radio antennas attached to each
residence is an accessory use {o the main use ol the
building as a residence; and

WHERBAS, the Appeilant represents that the
antennas pictured in the photograph array are comparable
in size o the Radio Tower, and in some cases, lavger (han
the Radio Tower; and

WHEREAS, the Appelfant further represents that
there ave many more such antennas annexed to other
residences throughout the City, however, given the time
consrainds of the Board’s heming process and the
reluctance of some ham radio operators to expose
themsalves 10 possible enforcement action by DOB, the
Appeflant provided the aforementioned pholographs as
representalive of lhe type of antenna systems found
theowghout the City; and

WHEREAS, the Appellent also submifted anamay
of 23 pholographs of anlcymas from other jurisdiclions,
meny of which are significantly taller than the subject

Radio Tower with a heigit of 40 feet, which Ihe
Appellont argues reftects thad the subject Radio Tower is
wodesl in size and scope; and

WHEREAS, the Appellant also submitied a copy of
a memorandum from then-DOB Commissioner Bernard
). Gillroy, dated November 22, 1955, on the subject of
tadio towers {the “1955 Memo"), which slatés that
“InJumerous radio towers have beexn erected throughout
(he cily for amatenr radio stations,” and furthey sintes that
such lowers “may bo accepted in residence distvicts as
accossory o the dwelling;” and

WEHEREAS, the Appellant contonds that the 1955
Memo serves as evidence that amateur radio towers were
numerous throughowt New York City and DOB
customarily found them as accessory to residences since
at least 1955; and

2. Preemption

WHEREAS, the Appellant arpues that the Zoning
Resolution is preempted by federal law and reguiation
from precluding international communications, and to the
exient DOB maintatns the Radio Tower is impenmissible
due to its height, DOB's interpretation of the Zoning
Resolution as it applies to the site is subject to limited
preemplion becavse DOB  has not “rcasonably
accommodated” the owner’s needs; and

WHEREAS, the Appellant stades that federal laws
and FCC regulations sirongly {aver the maintenance of
ham radio equipment such as he Radio Tower, and pre-
empt local ordinances which prohibit the maintenance of
such equipment, eltiier on their face or as applicd; and

WHEREAS, specifically, the Appeilant assexls thai
TCC Opinion and Order PRB-1, Federal Preamption of
State and Locat Regutalions Perlaining to Amateur Radio
Pacilities, 101 FCC 2d 952, 50 Fed, Reg. 38813 (Sept,
25, 1985) (“PRB-1™), requires locnl nuthorities to
reasonably accommodate amateur radio; and

WIHEREAS, the Appellant notes that PRB-1 was
codified as a repulation of the FCC at 47 CFR §
97.15(b)(2006), which states:

Excepl as otherwise provided herein, a station

antemna shvcture may be erecled at heights

md dimensions sufficient to accommodate

amatewr service communications, (Slate and

local sepulation of a station antenna structure

must nol  preclude amnteur  service

commuaications, Rather, it must yeasonably

accommodate such communications and must

constitute fhe minimum practicable regulntion

1o accomplish the siate or focal authority’s

legitimate purpose. See PRB-1, 101 FCC 2d

952 (1985) for details.); and

WHEREAS, the Appetiant furiher notes thal PRB-1
explains (hat antenna height is important to cffective
radio communicalions as follows:

Because amateny slation eommunications are

only as effeciive as the antennas employed,

anlenaa height restrictions divectly affect the
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effectiveness of amateur comumwications, Some
ammlevr antenna  configuralions require mote
substantial inslallations than others if they arc to
provide the amatewr operator with

the conununications that hefshe desires to enpage
in...Nevertheless, locad regulations which involve
placement, screening, or height of mtetmas based on
henlth, safefy, or aesthelic considerations must be
crafted fo accommodate rcasonably amateur
communications, and to represent the minimuni
practicable regulation to accomplish the local
authority's legitimate purpose; and

WHEREAS, the Appellant stales that the needs
analysis it submitted reflects that the proposed Radio
Tower with a height of 40 feel is the minimum bulk
nceessary to accommodate the owner's desired
communications; and

WHEREAS, accordingly, the Appellant argues that
DOB’s position hat the Radio Tower is impermissibleas
an accessory vse due 1o ils height falls o reasonably
accomniodate the intemational pinateur  service
commmiicalions that the owner desires to engage in, and
therefore DOB’s posilion is subject (o the Hmited
preemption of PRB-1 and 47 CFR § 97.15(b), and is
preempted as applied; and
DOR’S POSITION

WHEREAS, DOB makes the following primary
arguments in suppoit of its revocation of the Permit for
the Radio Tower: (1) the Radio Tower is not accessory to
the principal residential use and therefore requires &
special permit from the Board as a non-accessory radio
tower; and (2) lhe Zoning Resolution provides a
‘rensonable ascommodation” in sccordance with federal
law; and

WHRREAS, DOB asserts that pursuent to ZR § 22-
21, in REB zoning disiricts, “radio or television towers,
non-accessory” are permitted only “by special permit of
the Board of Standards and Appeals,” and because no
special permit has been issued for the Appellant’s radio
tower, it must selisfy the ZR § 12-10 definition of
“agcessory use”; and

WHEREAS, DOB contends thal the Radio Tower
does not satisfy the ZR § 12-10 definition of accessory
use primarily because it does not salisfy the criteria that
such a radio lower be “customarily found in comeclion
with” the principal use of the site as a residence; and

WHEREAS, specifically, DOB argues that the
propesed Radio Tower is significanily taller and more
claborate than the traditional accessory radio towers (or
“aerials”) that have been found atop residences for
decades in New Yaork City, which ave typically used to
receive remotely broadeast television and/or AMFM
signnis for at-home private lisiening or viewing and are
usually 12 feet or lesy in height and ofien affixed divectly
to chiinneys or roof bulkheads; and

WHEREAS, DOB dislinguishes (raditionat
“acrinls” with the proposed Radio Tower which exlends
40 feel above the voof of the Building and must be
scciired to the roof at muitiple poinis by onc-half inch
steel wires; and

WHEREAS, DOB furlher distinguishes the
proposed Radio Tower beeause it functions differently
{han traditional aerials in that it both receives and
{ransmils radio signals {as opposed to traditional acrials
which merely receive vadio signals) and is powerful
enough fo communicate with people living in Soulh
America and the Middle Bast; and

WHEREAS, accordingly, DOB considers the
proposed Radio Tower to be categorically distinet from
the acrials that are “customarily found in connection
with” New York City residences, and argues (hat the
plain text of the Zoning Resolution docs not support its
use as accessory fo lhe principal vse ofthe zoning lot as a
residence; and

WHEREAS, DOB asserts (hat while the Appetlant
Ias cited a mumber of cases from ather states that support
the general notlon that ham radio use may be permilied as
accessory to a residence, the subject case is controlied by
the Courl of Appeals decision in Matter of New York
Bolanical Garden v, Board of Standards and Appeals of
the City of New York, 91 N,Y.2d 413 (1998); and

WHEIREAS, DORB notes that in Botanical Garden
ihe Board agreed with DOB's determination (hata 480-1.
radio fower on the campus of Fordham University
adjacent to the New York Botanical Gavden was a
permitted accessory use for an educational institution that
operated a radio statlon, finding that the radio fower was
clearty incidental to and customarily found in connection
with an educational institution; and

WHEREAS, DOB states that, in upholding the
Board’s determination, the Court of Appeals ¢xplained
that there was “more than adequate evidence to support
the conelusion that [the operation of 4 50,000 watt radio
station with a 480-ft. radio tawer] is custoinarlly fovnd in
connection with a college or university” and articulated
the following slandard for determining whether a vse is
accessory under the Zoning Resolution:

{wlhether a proposed accessory use is olearly

incidental to and customarily found in

connection with the principal use depends on

an analysis of the nature and character of the

pringipal use of the land in question in relation

{o the accessory use, taking inlo consideration

the over-all chavaeter of the particular ares in

question, Botanical Garden, 91 N.Y.2d ot 420;

and

WHEREAS, DOB notes fhat the Cowt also
stressed (hat fhe accessory use analysis is fac(-based and
that “[t}he issue before the [Board] was: is a slation of
thie particutar slze and power, with & 480-foot lower,
customarily found on a college campus or is thore
something inbetently dilferent in this radio station and
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lower that would justify (reating it differently” Bolanical
Garden, 91 NY.2d n{ 421; and

WHEREAS, DOB avgues thai, bascd on the
standard set forth in Botanical Garden, the proposed
Radio Tower is not permitted as accessory to the
Bullding; and

WIHERBZAS, specifically, DOB asserls thaf the
Radic Tower is incompatible with the principal use and
the swirounding avea, in that it adds an additional 40 fect
of height to the Building and its supporting wires and
structures, which are permanently affixed, occupy a
subslantial portion of the roof} thus, when measwred by its
size in relation to the Building, the Radio Tower is not
clently incidental; and

WHEREAS, DOB furlher asseits that tho Radio
Tower is out of conlext with the subject residential
neighborhood, as it is located on an jnterlor lot sitwated
mid-block in a contextual, medivm-density residential
district on a narrow siveet of'a quintessential Bast Village
block on which no other buildings have aerials
appronching the size and complexity of (he proposed
Radio Tower; and

WHEREAS, DOB argues that, even ifthe proposed
Radio Tower were considered “clenrly incidental” to the
residential buitding, the Appellant has also not
demonsirated that the Radio Tower of this size and power
is “customarily found in connection with” New York City
residences; and

WHEREAS, as to the photographs and evidence
subwitted by the Appellant of other radio towers within
New York City, DOB asserts tat they do not constitute
sufficient evidence to establish that a rooflop radio lower
with a height of 40 feet is customarily found in
comnection with the principal vse of a residential building
located inan R8DB zoning district; and

WHEREAS, specifically, DOB staies that of the
nine photographs provided Ly the Appellont, five
photographs show rooftop radio towers which are not
comparable to the subject Radio Tower because they are
located on buildings which ave i1 to 19 stories tall, and
none of which appear {o be close to the height of the
residentlal building below the lower; and

WHEREAS, DOB fudher stales lhat of the
remaining four photographs that show radio towers that
are located on or near buildings less than L1 stories, only
one is located on the roof of a building and that radio
tower appears to be approximately half the height of the
two-story dwelling; the other three photographs do not
appear fo show radio towers located on the roofs of the
bulldings, and the only one of those three that appears to
be more than 40 feet in height is a stand-alone radio
tower with a height of 80 feet associated with a two-story
residentinl building, and DOB represents thatit would not
consider such a radio fower to be an accessory use; and

WHEREAS, DOR conlends thal in otder for the
subject Radio Tower to satisfy the “eustomarily found in

conncelion with® criteria, it is not sufficient to provide
evidence of ofher radio towers with similar heights as the
subject Radio Tower; rather, the Appeliant would have o
provide evidence that it is customavy to have a radio
tower with a height of 40 feet on (he raoftop of a fow-
slory buitding of similar hieight as the Building, within an
R8B zoning district; and

WHEREAS, accordingly, DOB asserts that the
evidence submilted by the Appellant is insulficient o
establish that a rooftop radio tower with a height of 40
feet located on a four-story residential building inan R8B
zoning disleict is customary, and therefore it does not
nweet the ZR § 12-30 definition of accessory nse; and

WHERIAS, DOB argues that the evidence
submitted by the Appellant reftects a similarity betweon
the facts in e subject case and those of BSA Cal. No,
14-11-A (1221 East 22nd Strect, Brooklyn), which
involved a challenge to DOB’s denial of a permit for an
accessory cellar that was nearly as Juge as the single-
family residence to which it was to be appurtenant; and

WEHEREAS, DOB asseris that the Board affirmed
DOR's dendal in thal case, in pait, because the appellant
{ailed to demonstrate that such oversized, non-habitable
cellars were customarily found in commection with
residences, and thal in the subject case the Appellant’s
evidence similarly fails to demonstrate that a rooftop
radio tower with a height of 40 feet is customarily found
on a four-story residential building; and

WHEREAS, by letter dated November 8, 2012, the
Department of City Planning (“DCP"} states that it
expresses no opinion regarding the merils of the subject
case but requests that the Board take the height of the
antenna inte account in defermining whether it is
accessory, ns it did in BSA Cnl. No. 14-11-A, because the
size of a use can be relevant to whether it s “incidental
0" and “cusiomarily found in comnection wilh” a
principal vse; and

WHEREAS, as Lo Lhe 1955 Memo submilted by the
Appellant, DOB asserts Hhat the 1955 Memo merely deals
wilh  the pesmitiing  safely  requirements, and
specifications for the construction of radio towers, and
does not indicate that radio towers are necessarily
accessory uses to residences; and

WHEREAS, DOB acknowledges that the Zoning
Resotution is clear that some radio towers are accessory,
however §t is also clear that some radio towers are not
aceessory, and the 1955 Memo does not state which type
of radio fowers could be considered nccessory or non-
accessory; angd

WHEREAS, in response (o the Appellant’s
preemption argumont, DOB contends that the Zoning
Resolution does provide n *reasonable accommodation”
in aecordmice with federal law; and

WHEREAS, DOB asserls fhat PRB-1 is a
declaratory ruling issued by the FCC requiring that “local
regulalions which iuvolve placement, sereening, or height
of antennas based on health, safety, or aesthetic
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considerations must be crafied fo accommodate
reasonably amateur communications;” and

WHERBAS, DOB contends that its interpretation
of the Zoning Resolution (o prohibit the proposed radio
tower as aceessory to the subject residence as-of-right
was proper and consistent with PRB-1, and that it has
reviewed the proposal st the highest level and defermined
that it had no authority to allow the vadio tower beeanse &
special permit is required pucsuant to ZR §§ 22-21 and
73-30; and

WHEREAS, DOB further contends that ZR. § 73-
30, which authorizes (he radio lower by special permit,
contemplates the sort of fael-finding and sualysis
required by PRB-1; accordingly the Zoning Resolulionas
Intetpreted by DOB is consistenl with the FCC's
“reasonable accommodation™ requivement; and
THE APPELLANT'S RESPONSE

WHERBAS, in response to the argaments set forth
by DOB, the Appellant asseris flat DOB’s veliance on
Botavical Garden and BSA Cal, No, 14-1{-A are
misplaced; and

WHEREAS, as to Botanical Garden, the Appetlaat
{irst notes that thal case involved a radio tower that was
accessory to an educalional Institution rather than an
amateur tadio tower that is accessory to a resldence, and
that Lo the extent that case is comparable to the subject
case, a clear rending shows thal it actually suppoxts the
Appeliant’s position; and

WIHEREAS, at the outsel, lhe Appellant states that
in Bofanical Garden, DORB, tho Board, the Suprome
Court, the Appeliate Division, and the Courl of Appeals
alt found that the Fordliam anlentia was ail RCCCSSOTY 188,
using arguments similay to those advanced by fthe
Appellant; and

WHEREAS, the Appetant notes that, in upholding
the lower courts in Dotanicai Garden, the Court of
Appeals rejected the appellant’s contention that it is nof
customary for universities to taintain radio lowers of
such height, stating that “[tJhis avgriment ignores the facl
that the Zoning Resolutlon classificntion of accessory
uses is based wpon finctional rathey than sbuctural
specifics.” Bofanical Garden, 91 N.Y.2d at 421; and

WHEREBAS, the Appeliani contends that Botanical
Garden therefore reflects that DOB’s contention that the
Radio Tower is not an accessory use because of ifs size
conflates use regulation aud butk regulation in a way that
is not contemplated by the Zoning Resolution; and

WHEREAS, the Appellant asserts that Botanical
Garden afso supports its position that the Radio Tower is
an accessory use becausc it is “custemarily found in
comnection witl” the principal vge, os the Court of
Appeals observed:

The specifics of the proper plocement of the

slation’s antenna, particulatly the height at

which it must be placed, are dependent on site-

specific footors sach as the surrounding

geopraphy, building donsity and signal
sirength, This necessarlly means that (he
placement of antennas will vary widely from
one radio siation lo another, ‘Thus, the fact that
this specific tower may be somewhat difforeut
does not render the Board’s detenmination
unsupported as a matter of law, since the use
itself (i.c., radio operations of this parlicular
size and scope) is one customarily found in
connection with an educational institution,
Moreover, Fordham did introduce evidence
it a significant number of other radio
slations affiliated with educational institutions
in this country wiilize broadeast towers similar
in size to the onc it proposes. Bolanical
Garden, 91 N.Y .2d at 422; and
WHEREAS, finally, the Appellint notes that in
Botanieal Garden the Coutt of Appenls recognized that,
unlike other examples of accessory uses listed in ZR §
12-10, there Is no height restriction associated with
accessory radio towers ond that it would be inappropriate
for DOB to arbilvasily restrict the heiglt of such radio
towers, as the Cowrt stated that:
Accepting the Botanical Garden’s argument
would result in the judicial enactment of anew
restriction on accessory uses not found in the
Zoning Resolution, Zohing Resohution § £2-10
(accessory  use)  {q) specifically  lists
“[ajccessory tadio or television lowers” as
examples of permissible accessory uses
{provided, of course that they comply with the
requirements of Zoning Resolution § 12-10
[accessory use] [a}, {b] md[c]). Notably, no
heigli restiction is included i this example of
a permissible accessory wse, By contrasl, olher
examples of accessory uses contain specific
size restriclions, Por instance, Zoning
Resololion § 12-10 defines a  “home
occupalion” as an accessory use which
“[o]ceupies not more than 25 percent of the
totat floor ares and in no even more than 500
square feet of floor area” (§ 12-10 [accessory
usc][bI2D). The fact that the definition of
accessory radio towers containg no such size
restrictions supports the conelusion that the
size nad scope of these structures must be
based upon an individualized assessment of
tieed, Botanical Garden, 91 N.Y.2d at422-23;
and
WHEREAS, accordingly, the Appellant assexts thal
Botanical Garden reflects that there is no “bright line”
height restriction in the Zoning Resolution beyond which
an accessory antenns becomes non-accessory, and since
there is rio law, e, or regutation which permits DOB to
deein the Radio Tower non-accessory on ihe grounds of
its purporiedly excessive height, DOB thus mnkes an
arror of [aw in trying to forbid the Appellant’s
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maintenance of the Radio Tower ns non-accessory in the
absence of n guiding statule; and

WHEREAS, the Appelinut contends that DOB’s
reliance on I3SA Cal, No. 14-1 [-A to support he position
that size of a use can be refevant to whether it js
“incidental 10" and “customarily found in connection
with” a principal use is similarly misguided; and

WHERBAS, specifically, the Appellant notes thal
in that case, in a diseussion of the Bolanical Garden cuse,
the Board expressly rejected the use of size as acrilerion
in evahualing whether radio antennas are aceessory uses,
noting that “size can be a rational and consisient form of
establishing the accessory nature of certain uses snch as
home occupations, caretaker’s apartments, and
convenicnce stores on sites with automotive use, but may
not be relevant for other uses like radio towers..."; and

WHEREAS, the Appellant also distinguishes BSA
Cal. No, 14-11-A fram the sabject case iy that in the
former there was an attenipt 4o promuigate and follow
univetsally applicable  standards  for  delermining
accessory use in celtars, while in the subject case DOB's
detennination is limited to this single antenna and not
based on any articulated standard; and

WIHEREAS, finally, the Appeliant argues that BSA.
Cal, No. 14-11-A is only implicated if it is conceded that
the Radio Tower is somehow “loo big” for the Building;
lhowever, the Appellan! nsseris that the Radio Tower is in
no way “too big" for the site, as it is a standard-sized, if
not sialler than standard-sized, amateur radio anlenna
chosen specifically for the types of comnwmications that
the amatenr eperator desires o engage in, the intended
distance of communications, and the frequency band; and

WHEREAS, the Appellant also refules DOB’s
conlention that, because the Radio Tower both receives
and transmits signals (as opposed o mevely receiving
siguals) the subject Radio Tower is somehow not an
accessory use; and

WHEREAS, the Appellani asserts that there is
absolutely no support in any statute for this proposition,
and the Zoning Resolution does not treat antennas
differenity depending on whether or not they transmit;
and
CONCLUSION

WHERRAS, the Board has determined that the
subject Radio Tower satisfies the ZR § 12-10 definition
of an accessory use to the subject four-story residential
building, such that the maintenance of the Radio Tower at
the sile docs not require n special permit from the Board
under ZR § 73-30; and

WHEREAS, specifically, ihe Board finds that the
Radio Tower meets the crileria of an accessory use to the
residence because it is: (a) tocated on the same zoning lat
ag the principal use (the residential building), (b) the
Radio Tower use is clently incidental to and customarily
found in connection with a residential building, aud (c)
the Radio Tower is in the smne ownership as the principal

use and is proposed for the benefif of the owner of lhe
Buitding; and

WHEREAS, the Board ngrees with the Appellant
(hat the owner's hobby as an amaleur hamradio operator
is clearly incidental fo the principal use of the site as &
residence, and is not persuaded by DOB’s argument that
the Radio Tower s not clearly incidental 1o the Building
werely becnuse the height of the Radio Tower (40 feet) is
comparable lo thal of the Building (58 fect); and

WHEREAS, the Board finds that the Appellant has
submitied sufficient evidence reflecting thal, when
amateus tadio antennas are found, they are customarily
fonnd appurtenanl to residences, and agrees with the
Appeliat that the fact that amateur radio antennas are not
2 COMMON accessory use is not dispositive as to whether
or nof sich use is accessory to a yesidendial building; and

WHEREAS, as to DOB’s contention that the
subject Radio Towey does not qualify as an accessory use
because it functions differently than traditional aetials in
that it both recelves aud transmiis radio signals (as
opposed {o traditional acrials which merely recsive radio
signals), the Board agrees with the Appellant that the fact
that the Radio Tower transmits radio signals is of no
import as to whether or not it qualifies as an accessory
use; and

WIHEREAS, the Board noles that DOB has
acknowledged that amateur ham radio antennas can
qualify as accessory uses, and since ali hamn radio
operators by definition both receive and transmit radio
signals, it appears that DOB has accepted certalt amateur
vadio towers which boih receive and fransmil radio
signals as accessory uses; and

WHEREAS, s to DOB’s contention that the
subject Radio Tower does not qualify as an accessory use
begause it is signilicantly taller and more elaborale than
tradlitional accessory radio towers, the Board finds that
the Appellant has submitted sufficient evidence to
establish that radio towers similar to the subject Radio
Tower ate couslomarily found In connection with
residential bulldings in New Yok City; and

WHEREAS, specifically, the Appellant submitied
photographs of nine other ham radio towers maintained
throughout the City, and the Board notes that severat of
the photographs depict radio towers similar in size fo the
subjeel Radic Tower; and

WHEREAS, the Board further notes that the
Appeliant was nble to ascertain the height of five of the
radio towers for which it submilied pholographs, which
include; (1) a radio tower with o height of approximately
40 feel located on the rooflop of au F-siory residentiai
building with ground floor commersial use within an M1-
5M zoning district in Manhaitan; (2) a radio lower witha
height of approximately 50 feet located on the rooflop of
a [3-siory residential building with ground floor
commercial vse within an RIO-A zoning disteict in
Manhattan; (3) a radio tower with a height of
approximately 28 feet located on the rooftop of a nine-
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slory residential building within an R8B zoning disivict in
Manhattan; (4) s radio tower with a leight of
approximately 80 feet located in the backyard of & two-
story residential building within an R4-1 zoning disteict in
Brooklyn; and (5) a radio lower with a height of 15 fect
logated on the rooftop of & two-story residential building
within an RZA zoning district in Queens; and

WHEREAS, the Bonrd considers the pholographs
submitied by the Apyeliant to be a representative sample
of the amatewr ham radio antennas maintained by the
approximately 3,321 licensed ham radio operatory
located tlwoughout the City, and finds that the
photographs submitted to the Board, in parlicular those of
the rooftop radio towers in Maabaiton with heights of 40
feet and 50 feet, respectively, serve as evidence that radio
towers similar in height 1o the subject Radio Tower with
a height of 40 feet are customarily found in conneclion
with residential buildings in the City; and

WHEREAS, the Board is not convinced by DOB’s
avguinent thal these radio towers cannot be relied upon as
evidence that radio towers similar in size to the subject
Radio Tower are customarily found in connection wilh
residentiol buildings mevely becnuse they are located on
taller buildings than the subject Buiiding; and

WHEREAS, the Board does not find the height of
the building upon whicl a radio tower is to be localed to
be the controdling factor as to whetlier or not that radio
tower is deetned Lo be an accessory use; and

WHEREAS, as to DOB’s contention that the
subject case is controlied and consistent with Balanical
Garden, the Board acknowledges that the case reflects
that if is appropriate lo (ake the overall character of the
particular ar¢a inio consideration when defermining
whether an accessory vse is clearly incidental to and
customarily found in connection with the principal use,
howaver, the Board agrees with the Appellant that the
facts of the case actually weigh in favor of the
Appetlant’s position; and

WHEREAS, in patticular, the Board notes thal
DOB i3 requesting that the Board rely on Botanieal
Garden fo support the position that the subject Radio
Tower ig not an accessory use, despite the fact that the
wllimate holding in Bolanical Garden was that the radio
tower in question qualified as an accessory use based on
similar arguments advanced by the Appellant in the
subject case; and

WHEREAS, the Boad agrees with the Appellant
that the Courl's determination that “the Zoning
Resolution classification of accessory uses is based upon
functional rather than structural specifics” Bolanical
Garden, 9! N.Y.2d at 421, and *“[tIhe fact that the
definition of accessory radio towers conlains no such size
reshiclions supporls the conclusion that (he size and
scope of these stuctures must be based upon an
individusiized assessment of nced” Bolavical Garden, 91
N.Y.2d at 422-23, weighs in favor of the Radio Tower as

an accessory use, as the Appeliant submitted a needs
arnlysis which reflects that the antenna hoight of 40 feel
is based upon an individuslized assessment of the
owner’s nceds to comnwicate with Istocl and the Middle
Gast aud is the minimum necessary height required for
the ham iadio lower lo function propeily in
communicaling with these areas of the world; and

WHRREAS, the Board also does not find support
in Botanica] Garden for DOB’s contention that the Radio
Tower is non-accessory merely because there are no
similarly-sized radio towers located on similatly-sized
buildings in the immediately sunounding block, as in that
ease Fordham was the only universily in the surrounding
area and the Court supported the Board’s eonsideration
of the custom and usage of other universities whicl were
nol located near the sile in reaching its determination thal
such radio antennas were customarily found as accessory
uses lo universities; and

WHEREAS, accosdingly, the Board notes that
while Botanical Garden set forth a standard that the
overalf character of the area should be taken info
consideration in lhe necessory use analysis, the facts of
that case ilself reflect that such a standard does not
requite that there be an identicnl radio tower accessory to
an identical building in the inunmediately surrounding area,
25 DOB appears to be requiring in the inslant case; and

WHEREAS, the Board agrees with the Appeliant
that the fact that no other buildings on the immediate
block fave similar radio towers is not dispositive of
whether the subject Radio Tower is an accessory use, and
finds that the Appelfant has submitted evidence that
yooflop radie towers with heighls of 40 feet are
“customarily found in connection with” residential
buildings in New Yotk City; and

WHEREAS, us lo BSA Cal. No. 14-11-A, the
Board agrees with the Appellant that that case is also
distinguishable from the subject case, as it was based on
significantly different facts and in its decision the Board
specifically noted that “size can be a ralional aud
consistent form of establishing the accessory nature of
verlain uses such as home occupations, carelnker's
apariments, and convemicnce slores on siles with
aufomotive use, but may not be relevant for other uses
like radio towers..."; and

WHEREAS, the Board further agrees with the
Appellant that, unlike the subject case, BSA Cal, No. 14-
11-A involved DOB’s altempt to promulgate and follow
a universally applicable standard for deteomining whether
a ccllar was an accessory use, which has since been
memorialized in Buildings Bulletin 2012-008; and

WHEREAS, specifically, the Board notes that in
BSA Cal. No. 14-11-A, DOB soughi to apply a single
objeclive standard (o all cellars in every zoning disirict,
whils in (he subject case DOB is proposing o make o
case-by-case analysis of cach mmateur ham radio fower
that is construcled in the Cily and make a discretionary
determination as to whether it is accessory based upen
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Tactors such as the height of ihe radio towey, the height of
the associaled building, the prevalence of similar radio
towers on similar Luildings in the inunedintely
stixoumding aren, the characler of the survounding area,
and other subjestive criteria; and

WHBREAS, the Board agrees with the Appeliant
that DOB has provided no provision of the Zoning
Resclution or any other law, rule, or regulation which sefs
forth a standard for finding the subject Radio Tower non-
accessory solely based wpon its height; and

WHEREAS, the Board considers the lack of an
objective standavd for determining whether an amateur

-———mnt-radie-{ovwer-of-a-giverheight-is-accessory {o be

problematic and prone to mbilrary resulls, and while the
Bonrd does not make a determination as to whether
amateur hun radio towers of any height may qualify as
accessory, it recognizes that establishing a bright line
staindard for the permissible height of accessory radio
fowers ‘may requite an mnendment lo the Zoning
Resolution or the promulgation of a Buildings Bullatin,
as was the case in BSA Cal, No. 14-11-A; and

WHEREAS, the Boaid agrees with DCP that the
gize of a use can be refevant to whether it is “incidental
0" and “customaiily found in connection with® a
principal use; however, it finds that in the case of amateur
racio towers, wnlike cellays and certain other vses, there is
no adiculated standard to puide DOB n determining at
what beight & paiticular radio tower becomes hon-
accessory; and

WIIERBAS, as to the Appellant’s argument that in
not accepling the Radio Tower as an accessory use DOB
has failed to “reasonably accommodate” {he owner's
needs contrary to federal laws and regulations, the Boaed
recognizes that federal {aws and FCC regulations favor
the maintenance of ham radio equipment such os the
Radio Tower and pre-empt local ordinances which
prohibit the maintenance of such equipiment; and

WHEREAS, however, because the Board has
determined that (he subject Radio Tower satisfics the ZR
§ 12-10 definitlon of accessory use, the Bomd deems it
unnecessary to make a determination on the preemption
issue in ovder to reach a decision on the merts of the
subject appeal; therefore, the Board finds it appropriate
to limit the scope of its determination accordingly; and

WHEREAS, the Board concludes that, based upon
the above, {he Radio Tower salisfies the ZR §12-10
criteria for an accessory use to the subject residential
building.

Therefore it Is Resolved that the subject appeal,
seeking & reversal of the Final Delermination of the

Manhattan Borongh Commissioner, dated April 10,2012,
is hereby granted,

Adopled by (lie Board of Standnrds and Appeals,
November 20, 2012,

*The vesolution has been revised to corrcet the
amateur radio license No, which read “WTJGO now
reads “W2JGO”. Corrected in Bulictin Nos. 122, Val,
98, dated January 16, 2013,

A true copy of resolution adopted by flie Bonrd of Standards and Appeals, November 20, 2012,

Printed in Bulletin Nos. 46-48, Vol. 97.
Coples Sent
To Applicani
Fire Com'y,
Borough Com'r,




