STUART A, KLEIN

ATTORNEY AT LAW
90 BROAD STREET, SUITE 602, NEW YORK, K.Y, 10004 (NOTE NEW ADDRESS)
TELEPHONE: (212) 564-7560 - TELEFAX: (212) 564-7845

OrrigTopPEER M. Suowik, Bsa.

i Formatted: Lok

(De!ated! {
September 25, 2012
Chair Meenakshi Srinivasan “‘% i Deleted)
 NYC Board of Standards and Appeals ' (Farmiatted: Smakl caps
40 Rector Street, 9% Floor  Formattod: Smal caps
gf;\' York, NY 10006 {5/ Formatted: Font: Engravers MT, 9 p't,. Not Bold, Sm

Formatted; Small cips

Re:  BSA Application No.: 151-12-A
231 East 11" Street, Manhattan (Block 467, Lot 46)

Dear Chair Srinivasan and Honorable Members of the Board:
fotroduction]

F T E L T T TV ER T Y e e e [P R

Applicant Paul K. Isaacs (“Applicant”) writes in further support of his May 9, 2012
application (“the Application”) to appeal a determination-of the New York City Departmentof i
Buildings (“DOB”) dated April 10, 2012 (“the Denial”) (copy of the Denial annexed as Exhibit A %
fo the Application).

Several points raised by the Board and by counsel for DOB are-addressed seriafim tierein.

- fiheiAntening

s

As stated at length and in detail in the Application, the Applicant maintains that the
ameateur redio or “hem” radio antenna that is the subject of the Application (“the Antenna”) is an
_ acciessory use to M. Isaacs’ residence at 231 East 11% Street, Manhattan (“the Premises™).
Applicant's maintenance of the Antenna at his residence meéets the definition of “accessory use”
in New York City Zoning Resolufion (“ZR”) section 12-10: “a use which is clearly incidental to,
-and customarily found in connection with, such principal use.”

At open hearing before the Board on August 21, 2012, Chair Srinivasan expressed a e
desire to “have the appellant give nde¥idérioe], . . in terms of the qustomary use” of ham radio  F
antennas generally in New York City (see transcript of August 21, 2012 hearing, annexed hereto -
as Exhibit A, at p. 11; see also transoript, Exhibit A, p. 14: Chair Srinivasan: ‘I just want {o see
what it looks like, That’s all.’?),
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Similarly, counsel for DOB stated at that hearing: T feel like we’re speculating. Maybe -
if we. could got some more facts on'what elsc is out there, we'll be able to answer the question of
customary.” (Transcript, ExhibitA, p. 23),

Accordingly, since the August 21, 2012 hearing, the undersigned counsel have gathered a
series of photographs showing similar antennas maintained throughout New York City. These
photographs are shown in a document that is annexed hereto as Exhibit B.

Exhibit B depicts photographs of the Antenna and of the other antennas that have been
maintained by the Applicant at the Premisea over the years, It then shows photographs of nine
other antennas from various locations in New York City.

All of the photographs were.either taken by the undersigned counsel or were forwarded to
courisel by other ham radio operators, As per the concern voiced by the undersigned counse] at
the August 21, 2012 hearing that antenna owners would incriminate themselves and thereby
subjéct themselves to possible enforcement action by DOB (teanscript, Bxhibit A, p, 32), in fnost
cases, ! the address of the, antenna is not given.? For cach antenna, the borough, the underlying
zoning, and thie size and use group of the residence:to which the antenna is accessory is listed.

The antennas depicted are found in Manhattan, the Bronx, Brookiyn, and Queens, Thiey
are found on single-famify homes, on massive apartment buildings, and on everything in
between. They are found on buildings in residential zones, commercial Zones, and
manufacuring zones. There is thus an impressive diversity in the buildings depicted. They
share one thingin common: they are all residenges, and the ham radio antennas-aitached to.each

residence is, in ¢ach and every case, an accessory use to the main use of the building as a
fesidence,

No representation is made that these are tho only other antennas in New York City in
addition to that of thie Applicant, Given thetiine constraints of thie hearing and the
understandable reluctance of some ham radio operatois to gxpose (hemselves to proseeution, the
applicant’s legal team was able to present these nine photographs. There are many more stich
antennas annexed 1o other residences throughout the City.

Moreover, as discussed by Fred Hopengarten, Esq, at the August 21,2012 hearing
(branscript, Exhibit A, p. 13-14), similar antennas have been maintained by ham radio operators
throughout the world. Mr. Isancs-and his legal team have.acosss o dozens of photographs of

similar antennas installed as accessories to residences throughout the world, should the Board
wish 1o ses them,

L In ¢ne casc (3985 Gouyemsir Aveoue, Broax), a DOB permit was obtnined for the antenna; accordingly, the
.addrets of this anteona is a matter of public record.
* Annexed fo these papers is an affidavit in which the undersigned counsel swears on penalty of perjury thal all of
the photographs cantaiied in Exhibit B were cilhiet tiken by kim personally or were forwarded fo him by licensed
ham radio epecators in Mew York City, ;
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The Oxford English Dictionary (hitp:/loxforddictionaries.com) defines “customarily” as
“in a way that follows customs or usual practices; usually.” As pointed out by Mr. Hopengarten
(transoript, Exhibit A, p, 2), & use can be “customary” without being very common (the cxamples
given by Mr. Hopengarten were swimming pools arid tennis courts, whiich are undoubtedly
“customarily” found as accessories fo residences, regardless of the frequency with which they so

L (S ;

Hore, by virtue of the evidence adduced by the Applicant herein, it is easily seen that ham.
radio antennas “usually” are found as accessories to residences — in other words, when such
antennas are found, they are attached to residences. Upon reviewing the array of photographs
annexed hereto as Exhibit B, it is respectfully submitted that no other conclusion-can be reached,
and that the Applicant hasthus shown that his use of the Antenna is, indeed, “a use which is
clesrly incidental fo, and ousfornarily found in connection with” the principal use of the Premises:
as Applicant’s residence,

The Applicant stands.ready fo further supplement the evidence presented in Exhibit B
should the Board so require.

? In making this argument, Mr. Hopengarien was cohoing the words of the court in Town of Paradise Valley v
Lindberg, 551 P2d 60, 62 (Ariz:App.Div.1, 1976); “The fact that not many people have amateur radio antenna (s} &

no more prechudes this usc than the fact that not rarly people have tennis courts prechudes their use (in Arizona we 552
could also odd swimming pools).”
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qne js an Accessory Usels

Inithough thé:Applican

is respectfully submitted that the factual &

/i§ aiacsedsory use'as a miatfer;of

i vidence provided herein by the Applicant (Exhibit B)
suffices {o éstablish that the Antenria is an accessory use, the Applicant wishes to-address DOB’s
misplaced reliance on the case of New York Botanieal Garden v. Bd. of Standards and Appeals,
91 N.Y:2d 413 (1998). DOB attempts to usc Botanjcal Garden as its sole support for the
proposition that the Antenna is not-an accessory use, when a ofear reading of that case shows that
it suppoits the Applicant,

~ A brief review of the facts is helpful, The New York Botanical Garden in the Bronx
brought an Article 78 proceeding to annul the Board’s ruling that a 480-foot radio tower on the
adjacent campus of Fordham University was an accessory use to the university. -Supreme Court,
New York County. upheld the Board’s ruling, as did the Appéllate Division, First Departinent,
and, ultimately, the Court of Appeals of New York.

Tt is puzzling that DOB attempts to use Botanical Garden to support its contention that
the Antenna is not an accessory use to the Premises, when the Board, the Supreme Court, the
Appellate Division, and the Court of Appeals all found that the Fordham antenna was an
accessory Use, using arguments similar to those advanced by the instant Applicant. Tnthe
Fordham cass, fhe Board expressly ruled that “the sole issue is whether the proposed tower is
“incidental to and customnarily found in connection with the University and not whether the tower
could be smialler or felocated fo another site.” Botanical Garden, 91 N.Y:2d at418. The same is
true in the instant case.

The trial court that upheld the Board’s ruling found that “the record was devoid ofany
ptoof that the Botanical Garden would suffer any cconomic hdrmi, that the tower presenied any
sort of danger or that the tower would prompt 4t undesirable change in the character of the
neighborhood.” Id, So here: DOB has done nothing to show that {he Antenna has any sort of
negative-impact, or any impact at all, on the surrounding neighborhood, except to advance a
¢onclusory argument in its staternent to the Board that “the use is out of context in this
residential neighborhood” and that “ho other buildings have gerials even remotoly approaching
the proposed adio tower's size and complexity™ (August 7, 2012 statement of DOB, at p. S5k

41t is obvious that, in determining whether a proposed accessory use is “oustomarily” found in conjunction with the
primary use, there need not bo immediate geographical proximity of comparables, In Bolanical Garden, Eordham
was the only university neighboring the Botanical Garden; there were no other universities in the area. The Board,
correetly, considered the custom and usage of other priversitics in reaching jts determination (hat such radio
sntennas were customarily found as accessories Lo universities, It would have defied logic for {lie Board to have
found that the antenna was not an accessory use bocause there happened to be no other 480-foot antennas
appurtenant to other universities on the same block. Similarly, here, the fact that no other buildings on the
immediaie block have such antennas is a yed herring, The Applicant has submiitlzd substantial evidence (Exhibit B)
that such antennas are “cisiomanly” found as accessoriés to residences throughout New York City, and can provide
evidence of such antznnas around the world if so desired. That there does not-happen to be another such antenna on
ths aame block is'completely imelevant.
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In Botanical Garden, the Appellate Division, First Department, unanimousty affirmed the
trial court, finding that such antennas were commonplace at universities, id., just as the Applicant
in the instant case has shown that antennas similar to bis are commonplace atresidences.
Furtherriore, the First Départment court took pains to-indicate that the trial court’s ruling was
“based on'a statute that specifically lists radio towers as an ‘accessory use.”” Id. Similarfy, here,
the Applicant has shown thal the ZR lists radio antennas as an accessory use (see Application, p.
5: ses also ZR 12-10(16)).

n upholding the'lower courts in Botanical Garden, the Court of Appeals rejected the
appellant’s contention that it is not customary for universities to maintain radio towets of such
height: “This argument ignores the fact that the Zoning Resolution olassification of accessory
uses is based upon finctional rather than structurel specifics.” Id. at 421 (emphiasis added). So
argued the undersigned counsel at the August 21, 2012 hearing, in pointing out that DOB’s
contention — that the Anteana is not an accessory use because of its size (August 7, 2012
statement of DOB, at p. 3) — conflates use rogulation and bulk regulation in a way that is not
conternplated by the Zoning Resolufion (transeript, Exhibit A, p. 31).

2t

The Court of Appeals went on to observe:

Botanical Garden, 91 N.Y.2d at 422,

Agein, the parallel to Applicant’s case'is obvious: the key determination iy whether the use of tho
antenna is “customarily found” in connection with the primary use.

Morgover, the following holding of the Court of Appeals in Botanical Garden applics
equally well to the instant case:

Scparation of powers concerns also support the decision we reach today. : L
Accepting the Botanical Garden's atgumerit would result in the j udicial enactment o :
of & new restrietion on accessory uses not found in the Zoning Resolution. Zoning | = '
Resolution § 12-10 (accessory use) (q) specifically lists  fajccessory radio ot
television fowers™ as cxamples of permissible accessory uses (provided, of course,
that they comply with the requirements of Zoning Resolution § 12-10 faccessory
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use] [2], [b] and [¢] ). Notably. no height restriction s'included i this example of
: missible ace use, By contrast, other examples of accessory uses
contain specific size restrictions. For instance, Zoning Resolution § 12-10 defines
& “home dcouipation” as an accessory use which *“{ojceupies not more than 25
percent of the total floor area * * * and in no event more than 500 square feet of
Jloor area™ (§ 12~10 [home occupation] [c} ) and the accessory use of “[L]iving or
sleeping accommodations for caretakers” is limited to “1200 square feet of floor
area ™ (§ 12-10 {accessory use] [b] [2] ). The fact that the definition of accéssory
radio fowers contains no such size restrictions supports the conclusion that the
size and.scope of these structures must be based upon an individualized
assessment of need.

Botanical Garden, 91 N.Y.2d at 422-23.

To summarize; there is no “bright ling,” There is no height restr ctionin the ZR beyond which. Delated: -
#n accessory: antenna bscomes foN-accessory.”

The-Applicant has already cstablished that ZR 23-62(¢) speoifically exempts antennas
from height regulations in residential districts, and that no height restrictions generally for radio
antennas can be found in the ZR (Application, p. 10). The undersigned counsel so argued at the
August 21, 2012 hearing; “There doesn’t seem to be anything to say, well, twelve fest is okay
but forty feet isn’t — you know, is thirty-sight okay? Is thirty okay? Ts twenty six-okay?”
(Transeript, Exhibit A, p. 30). Chair Srinivasan recognized this when she asked oounsel for
DOB “Ts there any fine fine? Is thero some bright line which you're saying that this makes it
accessory and this makes it non-accessory?” (Transeript, Bxhibit A, p. 23). Tellingly, counscl
for DOB could only say that “ think I'll have to go back and think about that and discuss it-with
our men and see how we can better charaoterize or at least be more consistent with the way
that—> (Transoript, Exhibit A, p. 23).

DOB thus makes an erior of law in frying to forbid the Applicant’s maintenance of the
Antenna as non-accessory in the absence of'a guiding statufe, There is no law, rule, or regulation
which permits DOB to deem the Antenna non-accessory on grounds of its purportedly excessive
height; in so doing, it is arrogating powers onto itself far in excess of its statutory grant. “Laws
are madc by the law-making power,and not by adininistfative officers acting solely on their own
ideas of sound public policy, hawever excellent such ideas may be.” Picone v. Comm’r of
Licenses of New York City, 241 NY. 157 (1925). “It docs not lie within the power of the
administrative agency tonullify the legislative intent and to engraft upon the statute, under the i _
guisc of a regnlation, a policy which was neither expressed nor intended.” N.Y, JURISPRUDENCE b el
7 A dministrative Law §54 (2012); ses also In re Federal Tel. & Radio Corp., 301 N.Y. 95 '
(1950, Sharp v, DeBuono, 723 K.Y.8.2d 279 (4th Dept. 2000) (administrative agency
determination unguided by statutory standards overtumned as arbitrary and capricious).

¥ Even if such a bright line had been included in the ZR, it would have been invalidated by the fedetal government's
passage of PRB-1 (sog Application, p. 13, and Exhibit N thereto).

6 : : 5
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Thus, Botanical Garden whally supports Applicant’s position; DOPR’s reliance on it
seems, at best, misguided, Moreover, DOB cites fo nio other cases fo support the proposition that
the Aritenne is not an accessory use, Without Botanical Garden, which, we remind the Board, is
not an “accessory use o a residence” case, it is respectfilly submitted that DOB’s case rests on
hardly any support at all,

DOR’s Own Memorandum from 1955 Ackaﬁowlcd =5 that Radio Towers gre Accessory 1Jses to
Residences

As mentioned at the August 21 hearing (iransoript, Exhibit A, p. 5), the Applicant has
located & copy of a memorendum from then-DOB Commissioner Bemard J. Gillroy, dated
November 22, 1955, on the subject of radio {owets (“the 1955 Memo™). A copy of the 1955
Memo is annoxed hereto as Exhibit C. 1DOB had evidently been unaware of'ifs existence at the
time of the Application (franscript, Exhibil A, p. 17).

The 1955 Memo states that “[njumerous radio towers have been crected throughout the
city for amateur radio stations.” It further states in.numbered paragraph 6 that such towers “may
be accepted in residence. districts as accessory fo the dwelling.” Thus, it is plain that, even in
1955, DOB accepted that amateur radio towers were numerous in New York City and were
custornarily found a$ accessory to residences.

11 has beon noted that the 1955 Memo states that the height of such towers shali not
exceed seventy-five foet above the adjacent ground (1955 Memo, Exhibit C, paragraph 3). As
noted throughout the Application, the tower for the Antenna rises approximately forty feet above
the roof of thie Premises, which is, in fum, a four-story. building roughly forty feet in height.
However, DOB may not be heard to argue that the Antenna is illegal pursuant fo the 1955
Memo, on the grounid that the height of the Antenna plus the height of the building excesds the
75-foot threshold found in the 1955 Memo, First, that height limit clearly applies to free-
standing “towers” only.® Second, and most importantly, that height limitation would have been
invalidated by the passage by the United States government.in 1985 of PRB-1, which, as shown
at length in the Application, rendeted unlawful any bright-line restrictions in local ordinances on
the height of amateur radio antennas (see Application, p. 13, and Exhibit N thereto).

Thus, the 1955 Memo lends fusther support to the proposition that amateur redio antennas
have, for decades, been found as acesssory uses to residences in New York City.

§ Consider the common case of a ninctsen-story apartment building, such as that pictured on Exhibit B, pags 7.
Such a building is more-than 200 feet high. If the 1955 Mema were 1o be read so that the helglit of the building plos
the height of the antenna structuce had Lo be less'than 75 feet, then no anfenna at all could be maintained on the roof :
of a 19-slory building, Bven DOB would fict agres withsuch a construciion.

7



Page ot L1

In his July 12, 2012 réspouse to the Board’s Notice of Comments, the Applicant included
a-wealth of Base lawifrom courls around the country which have considered the question of
whether an amateur radio antenna consfitutes an accessory use to a residence,

For the Board’s conveniénce, the most pertinent holdings from these cases are €xcerpted
and annexed hereto as Bxhibit D. The Board is respectfully urged to review these excerpts, as
they show unequivocally that state and federal courts thraughout the United States support the
position of the Applicant in the instant ease —amateur radio antennas are customarily found as
accessories fo residences.

Other Issues Raised at the August 21, 2012 Hearing are Unavailing

The Applicant wishes briefly to address.a few other issues faised at the August 21,2012
hearing, cither by DOB or by the Board, ‘

rond the Purview

of the Board

Commissiorier Montanez raised the issue of whether the Antenna posed a nuisance, in
that the transmissions of the Antenna might conceivably interfore with radio and television
signals of others in the. building (transoript, Exhibit A, p. 8-9),

Fitst, it must be noted that no proof of any such interference has been introduced into the
record, by DOB or by any other party. As noted above, there is no evidence in the record. of the
hearing that the Antenna has any impact at all upon the neighborhood.

Second, as.stated by Mr. Hopehgartén (transoript, Exhibit A, p. 9-10), federal law is clear
that the regulation of such matters is absolutely committed to the Federal government. ExhibitE
hereto contains excerpts from statufory-and case law fo this effect.

Thus, consideration of the Antenna as & nuisance by the Board is indicated.neither as a
matter of fact nor as a matter of law.

The Fact that the Antenna Transmits is of No Legal Import

In its August 7, 2012 submission to the Board, DOB irics to make much of the fact that
tlie Antenna “both receives and fransmits tadio signals” (August 7, 2012 submission, at p. 3), in
order to jnsinuate that, because the antenaa transmits signals, it is somehow not-an accessory use.

There is absolutely no support in any statute, anywhere, for this proposition. The ZR:
does not treat antennas differently depending on whether or not they fransmit. Furthermore, the
entire body of federal law-and regulation already introduced by the Applicent in the Application

8
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obviously contemplates that ham radio antennas would transmit signals — that s, indeed, the
entire point of amateur radio.

Thius, it is respectfully submitted that this concem, as expressed by DOB in its August 7,
2012 submission and by counsel for DOB at the August 21, 2012 hearing (transcript, Exhibit A,
p. 16 and following), shouid be disregarded entirely by the Board.

There Is No Requirement of “Need” in the Test for Accessory Use

The undersigned counsel once complsined in a letter to DOB that “the Depariment wants
to characterize this antenna as illegal and wants to punish my clients for having it, but cannot
even citc to a specific section of law that makes the antenna illegal” (Application, Statciment of
Fuots and Findings, p. 6).

DOB’s evident attitude of bias, uninformed by law or fact, against the Applicant and the
Antenna was, unfortunately, evidenced in comments by counsel for DOB at the August 21, 2012
hearing. In comparing the Applicant, to Fordham University, counsel argued as follows:

MR. BEENE; But the point is that there was a need [for Fordham to maintain its
antenna]. Here, there was a desire, There’s not 4 need to operate ham radio.
There’s nothing inherent about a residence that —

CHAIR SRINIVASAN: I don’t see-that as relevant,

COMM. QTTLEY-BROWRN: Thére is a niced to reach a seventy-foot clearance in
order to operate your ham radio properly and reach the Middie East.

There’s a need fo reach a seventy foot clearance regardiess of how you do it, it
seems; whether or not you're in a six or seventy story building with a ten foof
antenna or & two-story building with a fifty foot antenna or & four stery building
with a thirty foot antenna on'top.

You necd to reach that clearance.

MR. BEENE: Well, with all dus respect, it seems that the need was — the nexus
between the instifutional mission of Rordham and the tower seems a lot claser
than the need fo have a specific type of ham radio use in a residence.

CHATR SRINTVASAN: I’ m just troubled by the fact that you're intejecting need
when, think, the definition of acoessory use doesn’t speak to meet (sic — should
be “nesd®),

“Transeript, Exhibit A, p. 26.




As a matter of simple statutory construction, Chair Srinivasan and Commissioner Ottley-
Brown were absolutely correct to point out that there is no requirement of “need” in the

definition of “accessory use” in ZR. 12-10. DOB is evidently inventing this requirement from
whole cloth.

More troubling is DOB’s pejorative atfitude toward the Applicant and his avocation of
amateur radio. DOB ignores the considerable body of federal laws, rules, and regulations
repeatedly brought to its attention by the Applicant, which plainly state that the United States
Congyess has found that “radio amateurs are hereby commended for their contributions to
technical progress in electronics, and for their emergency radio communications in times of
disaster,” and that “the Federal Communications Commission is urged to continue and cnhance
the development of the amateur radio service as a public bencfit by adopting rules and
regulations which encourage the use of new technologies within the amateur radio service”
(Public Law 103-408; seo Application, Statement of Facts and Findings, p. 11-12),

Indeed, no better testimony to the value of Mr. Isaacs’ avocation could be provided than
the words of Mr, Isaacs himself. Mr. Isaacs rose at the conclusion of the August 21,2012
hearing to address the Board, and he spoke briefly and eloquently about providing assistance
with his ham radio to the People’s Temple in Guyana, South America, in 1977 (sec transcript,
Exhibit A, at p. 33-34; see also Application, p. 4, and letter of commendation from President
Carter to Mr. Isaacs, annexed to the Application as Exhibit H),

The Applicant is pleased to introduce into the record further evidence of the value of
amateur radio in times of emergency, in the form of articles detailing the substantial

contributions of ham radio oporators jn the wake of the Septenber 11. 2001 terrorist attacks and -

in the Hurricane Katrina reliel e{iorts in 2003, annexed hereto as Exhibit F. '

Thus, while DOB’s calculus of “need” is enlirely absent from the definition of “accessory
use” as found in the ZR, it is respectfully submitted to the Board that the United States Congress
and the Federal Communications Commission have made detailed findings of fact regarding the
value of the amateur radio service to the nation at large, and that Mr. Tsaacs, in particular, has
already demonstrated the value of his services in time of emergency.

The Stop-Work Order Should Be Lifted Immediately

As detailed in the Application (Statement of Facts and Findings, p. 10), and as reiterated
by the undersigned counsel in the August 21, 2012 hearing before the Board (transcript, Exhibit
A, p. 32), a stop-work order perversely remains in effect at the Prernises, which prevents Mr.
Isaacs from making much-needed repairs to arcas of the Premises that have nothing to do with
the Antenna,

Counsel for DOB pledged to address this issue (transoript, Exhibit A, p. 33).

Subsequently, the undersigned counsel communicated with DOR,; yet, to date, nothing has been
done.
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Speaking plainly, this is grossly unfair to Mr. Iseacs. DOB has caught him in a catch-22
_DOB issues violations to him for conditions at the Premises, yet will not allow him to repair
them, DOB is hereby again implored to lift the stop-work order so as to cnable Mr, Isaacs to
repair the Premises; and if it does not, it is hereby expressly requested that the Board include in
its resolution deciding the instant appeal a provision directing DOB to lift the stop-work order.

QQ];I(_:!_US?Q!} ] . ] o o o o -(Farm:l-ted: No underine

As has been conclusively shown herein, in the Applicant’s other submissions, and in the
August 21, 2012 hearing before the Board, the Antenna is an accessory use to Mr, Isaacs”
residence at the Premises, and there is no provision of the ZR or other law that prevents its
maintenance,

Accordingly, it is respectfully requested that the Board grant the instant appeal in its
entiraty.

I tharik the Board for the evident care it has taken in the consideration of Mr. Isaacs’
application.

Respectfully submitted,

Christopher M. Slowik, Esq. I
Stuart A. Klein, Esq. . ' s
Fred Hopengarten, Esq. '
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